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Dear Madam Secretary:

Enclosed For filing please fina the ov-g.nal ard ten coples
9f a hellce providirng informaticn on furtner gcevelopments In
litigation on the same 1ssues tnat are peforc this Board in T.1[.
35111. 1In the Notice, PYCO also responds to allegations by Mr.
Larry Wisener 1n a Declaration annexed to the2 Scouth Plairs
Switching reply memcrardar in this proceeding f-_ec on o5r apout
Novemkber 4, 2008. To the exter: Zcave 1s reguairec for sucn a
filing, PYCO so rcquests.

Tnank you fcr your assistance in this ratter.
Very tru.iy,
for PYCO Ingustries, Inc.
Encls.
cc. Mr. McFarlana (SAW) {(w/encls)

Mr. l.effner (WTL} (w/encls)
Mr. Mclaren (PYCC) (w/ercls)



BEFORE THZ SURFACE TRANSPORTATION BOARD

South Plains Swilching Ltd. - )
Compensation for Use of )
Tacilities in Alternative ) £.D. 35111
Rail Service - West Texas & )
Lubbock Railway Co. )

Nctice of Furzner Activity
in Compersation Litigation
Initiated py Souath Plains Switcking, Ltd., LLC
ana Motion for Leave to File
Comment on Wrsener Declaration

I.
This 1s a further update on the status of pending litigation
brought by South Plairs Switching, Ltd., LLC (“SAW”) against Wesl
Texas & Lubbocx< Railway (“WTL”) for compensation from WTL for use

of SAW lines tc¢ rrovide alterrative service to 2YCZ Inaustries,

—nc. (“PYCO”) in doc<ets 7F.D0. 248902 ard F.D. 348%9. See South

Plains Switchirg v. West Texas & Lupbock Railway Company, 99
District Court of Lubbock County, TX, No. 2008-544,741, filed

Sept. 18, 2008.1 This SAW lawsuit is and remains premature and
preempted until and unless thas Board fairst makes an award of
compensatior in this docket {F.D. 35ill). Without waiver of thais
positior, WTL and PYCO have removed tne original SAW lawsuait <o

the Urited States District Court for the Kertherrn District of

1 Because this Board still has the issuc of compensation during
alternative service under submission, it 1s appropriate to
apprise the Board of developments in related litigation.
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Texas,* PYCDO has rmoved tc intervene, and WL ana PYCO have filed
a motion to dismiss {the supportive memorandum is attached).

Ir 1Ts “Reply” at p. 5 filed or cr abouat Novembzr 4 -n this
docket, SAW says that i1ts “cavil action” is appropriate evidently
on the grournd that 1t “1s8 not satisfied with the conditions for
use of its facilities.” Those conaiticns were set forth in ST3
decisions in F.D. 34802 served Feb. 17, 2006, and F.D. 34899
served Nov. 21, 2006. Any “civil acticen” relating thereto is
covered by the Hepps Act, 28 U.S.C. 2341, el seq. The appeal
period under the Hobbs Act (60 days) has long since lapsed. PYCO
reserves the rignt to argue tnls as an additional ground for
dismissal if that turns out to be the basis of SAW’s claims 1in
its state cour: proceeding, now reroved.

As to compensation, in the absence of an agreement between
tne parties {SAW rejected any agreement), the amount of
corpersation 1s to be determzned oy this Bcard in the first
instance (e.g., 49 U.S.C. 11102(a)?), and not a court. 1In other
wcras, there is no compensation agreerer:t for a court to enforce,
anc no compensation award for a court to order paid. SAW’'s
reliancc on section 11102(b}) is misplaced. SAW needs to awaiz an

orger of thais Becard, and in the reantime vcluntarily to cismiss

® South Plains Switching v. West Texas & _ubpock Railway
Corpany, USDC N.D. TX Nc. 5-08CVv0ZQ3-C.

3 The referenced statute even specifies the standards which the
Board 1s to employ.
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its spuricus suit.
IT.

SAW annexes to its November 4 Reply a Declaration by Larry
Wisener that has nolning to do w'ih SAW’s Reply, ana 1s not cited
1n the Reply. In ile Ceclaralion, Mr. Wlsener accuses ZFYCQO's
Ropert Lacy of perjury concerning “Plainsmen Switching,” ard
further claims that Plainsman Switching, a unit of PYCO, is
1llegally proviaing reil services 1in Lubbock. To the extent that
PYCO requires leave o ¥Yespong T¢ these spuarious allegations
annexed by SAW to its “Revly,” 2YCO so requests. PYCO's response
1s two-fold. First, the Wisener Declaration should be stricken
as irrelevant.

Secornd, Mr. W-.serer’'s claims are wrong. As tTo the zllegation
of berjury, Plainsman Switchirg was originally orcarized and
operated as an unincorporated unilL of PYCO. Plainsman Switching
was subsequently separately inccrporated, out is, and at all
times was, wnclly owned py PYCC. Mr., lLacy ir the siatement wilh
which Mr, W>sener “a%xes umbrage used the term “division” to cover
Plainsman Switching in both its incorporated and unincorporated
status (thus, no perjury). Moreover, whether Plainsman Switching
was lncorporated or unzncorporated was Zrrelevant to Mr. Lacy’s
staterent (thus, tewrpest i1n a teapot).

As to the Wisener claim that Plainsman Switching 1s

operacirg illegally, PYCO is a common carrier fully authorizea to



provide rail service on the former SAW system. See F.D. 34890
procceeding. PYCC initially contracted with WTL to serve &s a
centract carrier feor EYCDO to discnarge PYCO’s cbligation.
Contracl carriers are rot roquairec¢ to nave separate operating
authorily (if they noneitheless seek such authority, a new common
carrier obligation is cresated). PYCO has contracted with what is
row a wholly owred supsidiary (Plainsman Switcning) to aischarge
?YCO's op_igation. Mr. Wisener dces nct conlest the _awfulness
of WIL’s activities as contract carrier for PYCO. He neither has
nor offers any grounds Lo suggest any 1llegal action by PYCO or
by its unit, Plainsman Switching.*

PYCO hypothesizes that Mr. Wiserer’s angst flows from SAW’s
broad censtruction of 49 U.S.Z. 1C%07(n). SAW has —ace it clear
to PYCO that SAW intends to invoke a right to re-acquire any
portion of the former SAW system that PYCO seeks to transfer to
another entity, even if that entity is a wholly-owned subsidiary
of PYCO. {SAW nas specificallyv warned PYCO apou: dealings with
Pilainsman Switching in that regard.) Wnile PYCC disagrees with

SAW’'s broad construction of section 10907(h) (that construction

In separate litigation in Lubbock District Court, SAW claims
that Plairsman Sw-tching is trespassing on SAW property when 1ts
crews and trains go over switches between the BNST mainline ana

the former SAW trackage. ({SAW claims to cwn the switcnes,
notwithstanding this Bcard’s orders in F.LC. 34890 to convey its
entire system to PYCC.) SAW is see<ing corpersation and

evidently punitive {exemplary) cdamages for such trespass. These
additional SAW claims of illegal conducL against PYCO (through
1ts Plainsman Switching unit) are also baseless.
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limits PYCO’'s ability to raise capital for rail rehabilitation,
and i1grores FPYZO’s cortinued corntrol), Mr. Wisener can bhe assurea
that PYCO has transferred no part o the SAW system to Plainsman
Switching. Plainsman Switching 1s merely a unit of PYCO under
contract to 2Y¥YCC tc aischarge PYCO’'s cormon carrier colligations.
49 U.S.C. 10907 (n) is rot applicable.

SAW again trots out an “old saw” in its reliance on 49
C.F.R. 213.5(e) (Reply at p.4) as apsolvirg 1t from any ducy to
maintain ize track. But WTL was never “directec” to grovide
service over any SAW trackage within the meaning of 49 C.F.R.
213.5(e). By again referring to section 218.5(e), SAW in
essence acain admits it did not mairtain the trackage. This
Jnderscores tnat WIL and PYCO agair are clearly ertitled tc a
set-off for their costs resulting from lack of maintenance
against any compensation to which SAW might otherwise be entitled
for WTL's ase of SAW facilities to provide service to PYCZO.

Respectfully submitteaq,

Charles I. Méntange
£2¢ NW 167d st.
Sezttie, WA 38177
(2G6) 546-°-936

for PYCO Industries, Inc.

Exhibit - Motion to dismiss SAW v. WTL, removed to U.S.D.C. N.D.
.



Verification

I, Robert lacy, am Senior Vice President for PYCO
Industries, Inc.; I have read the foregoing “Notice of Further
Activity”; and pursuant to 28 U.5.C. 1746 and penalties fro
perjury, the statements therein are true and correct to the best
of my knowledge, information, and belief, including specafically
the clarifications about the corporate status of Plainsman
Switching, a subject not relevant to my earlier statement but
concerning which Mr. Wigkngs ?/Eysed me of perjury.

[mard

pated: Mpypember /0, Avo® /




Cerzificate of Service

I nerepy certify service by deposit for express (next
business cay) delivery this 2tk day of November 2008 upon Thoras
McFarland, =sqg., 208 Soutn LaSalle St. - Suite 1890, Ch:zcago, :IL
60604-1112, counsel for SAW, and John Heffner, 1750 K Street,
N.W., Suite 250, Washigiif?, D.C. 20006, counsel for WTL.

—
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U.S. DISTIRICT COURT
NORTHERN DISTRICT OF TEXAS
IN THE UNITED STATES DISTRICT COURT FILED
FOR THE NORTHERN DISTRICT OF TEXAS
LUBBOCK DIVISION 06T 2 4 2008
§ By
V. § NO.5-08CV0203- Deputy

§
WEST TEXAS AND LUBBOCK RAILWAY§
COMPANY, INC. §

DEFENDANT WEST TEXAS AND LUBBOCK RAILWAY CO., INC,
AND INTERVENOR APPLICANT PYCO INDUSTRIES, INC.’S

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS
Respectfully submitted,

MARTIN W. McMANAMAN
Illinois Bar No. 6237665

LLOWIS & GELLEN L.L.P.

200 W, Adams St., Suite 1900
Chicago, IL 60606

312-628-7188

312-364-1003 - facsimile
mmcmanaman(@lowis-gellen com
Pro Hac Vice

Vo B,

FERKANDO M. BUSTOS

Texas Bar No 24001819

McCLESKEY, HARRIGER, BRAZILL
& GRAF, LL.P.

P.O. Box 6170

Lubbock, TX 79493-6170

806-780-3976

806-796-7365 - facsimile

fouslos@mhbg com

PHILLIPS & McLLAREN,LL P
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ATTORNEY FOR INTERVENOR APPLICANT
PYCO INDUSTRIES, INC

Charles t1. Montange
Washington Bar No. 22135
426 NW 162nd St.

Scattle, WA 98177
206-546-1936
206-546-3739 - facsimile
c.montange(@verizon.net

OF COUNSEL FOR PROPOSED
INTERVENOR APPLICANT PYCO INDUSTRIES
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS

LUBBOCK DIVISION

SOUTH PLAINS SWITCHING, LTD. CO. §
§

V. § NO.5-08CV0203-C
§

WEST TEXAS AND LUBBOCK RAILWAYS§
COMPANY, INC. §

DEFENDANT WEST TEXAS AND LUBBOCK RAILWAY CO., INC.

ME RANDUMI P RT OF '-V[()TION TO DISMISS

This Memorandum is in support of the Motion to Dismiss filed by Defendant West Texas
and Lubbock Railway Company, Inc. (“WTL"™) and Intervenor Applicant Pyco Industrics, Inc.
(*PYCO™). WTL and PYCO’s motion is directed at the “Petition” (state law complaint removed to
this Court) filed by Plaintiff, South Plains Swatching, 1d., Co. (“SAW”). SAW’s proceeding must
be dismissed for lack of subject matter jurisdiction under Fed. R. Cav. P. 12(b){1); for failure o state
a claim on which relicf can be granted under Fed. R. Civ, P. 12(b)(6); and on the related grounds of
lack of nipeness or finahty, failure 1o exhaust administrative remedies, primary jurisdiction, and
Tucker Act as discussed herein

Pursuant to the ICC Termination Act (“ICCTA”), 49 U.SC § 10101, ef seq , the Surface
Transportation Board (“STB") has exclusive jurisdiction over the issucs SAW seeks to adjudicate,
and is actively considering them in a pending agency proceeding. South Plains Switching Ltd. Co
— Compensation for Usc of Facilities in Alternative Rail Service — West Texas & Lubbock Railway
Co.. STB Finance Dochet (“F.D ) 35111 See Appendix in Support of Motion to Dismiss {“App.”)

at pgs 1-12 STB jurisdiction necessitates dismissal under F.R C.P. 12(b)(1) and 12(b)(6),
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underscores the lack of ripeness and finality for SAW’s claim, highlights SAW’s failure to exhaust
admimstrative remedses, and establishes an impediment to SAW’s action under the primary
jurishetion doctrine.

ll
BACKGROUND

For purposes of this motion only, WTL accepls arguendo all material facts' (but not legal

conclusions®) asserted by SAW at pages 3-5 of its Petition, with the quahtication that SAW [mls 10

' SAW makes certan {actual assertions which are patently incorrect. but which are not material to
this motion and thus can be ignored. For example, on the fifth hne from the bottom of p 4, SAW
states that “eventually most of the assets of [SAW] were sold to PYCO™ in the feeder linc
proceeding. In fact, SAW was required to sell to PYCO all the assets remaining in 1ts possession
which it received from BNSF in 1999 or thereafter In essence, PYCO purchased all of SAW

On line 11 of p. 3 of the “Petition,” SAW says that it and PYCO agreed that alternative rail
service could be extended for a 30 day period Instead, SAW voluntarily stated it would toll the
expiration of the statutory limit on aliernative service under 49 U.SC. § 11123 in order to
convenience its schedule 1o submit responsive pleadings, and $'1'B then extended the alternative
service authorization and deadlines for various pleadings. However, this kind of error in SAW’s
allegations is not material to this Motion to Dismuss.

? For example, SAW asserts in the eighth line of p. 4 of its Petition that “S I'B’s failure 10 address
[the compensation] issue was in direct contravention of the statutory requirements.” This not only
is an incorrect legal conclusion, but also is directly contrary to STB's decision on the matter in South
Plans Switching Ltd Co — Compensanon for Use of Facilities in Alternative Rail Service — West
Texas & Lubbock Railway Co , Surface Transportation Board (“*STB™) Finance Docket (“F D.”)
35111, slip op. at p 10, served Jan. 10, 2008. App. Exhibit “A,” pgs. 1-12 SAW did not seek
judicial review of this conclusion within 60 days as required under the Hobbs Act, 28 U S.C §2341,
¢t seq, and it is now final, it is not subject to further judicial review, and 1t cannot be attacked
collaterally by SAW in this proceeding. Baros v Texus Mexican Ralway, 400 F 3d 228, 237 (5th
Cir. 2005) Inany cvent, as S I'B made clear in the aforemenuoned decision, SAW never raised the
compensation 1ssue until December 12, 2007, afier the conclusion ol alternative service 81 Bi1snow
adjudicating the issue in its F.D. 35111 procceding.

To take a related example, SAW purports to summanize 49 U S C. § 11102(a) at the bottom of
p. 3 and top of p. 4 of its Petition, and then asserts in the seventh line at p. 4 a legal conclusion that
STB erred under that siatute because compensation was not “adequately secured ™ SAW's legal
conclusion not only 1s incorrect but also contrary to STB’s decisionin F.D. 35111, supra, scrved Jen.
10,2008, slipop. p. 10 App.pg 10. That decision, and thus the propriety of STB's determination,
cannot now be challenged here. Baros, supra.
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mention STB’s decision on January 11, 2008, establishing legal standards and a procedural schedule
inF.D. 35111.

The matertal facts, with relevant decisions and statutes properly cited, are summarized below.
A. Alternative Rail Service

Pursuant to the ICC Termination Act (ICCTA), 49 U.S.C. § 10101, et seq . the Surtace
Transportation Board (“STB”) is the federal agency which rcgulates freight railroads. STB's
jurisdiction over such railroads is plenary and exclusive, and preemptive of ail other statc and federal
remedies. 49 U.S.C. § 10501(b) ?

STB under ICCTA affords a number of remedies to ral shippers (such as PYCO) faced with
inadequate raul service One remedy is an order authorizing another carrier to provide temporary

(some call 1t emergency) alternative rail service. See 49 U.S C. § 11123, as implemented by 49

* STB is the successor agency to the Interstate Commerce Commussion (ICC). In a series of early
cases, the Supreme Court ruled that ICC has plenary and cxclusive power over railroad regulation.
Eg, Colorado v United States, 271 U.S. 153, 165-66 (1926). This result was codified in the
language of old 49 U.S.C. § 10501(d) ol the now repcaled Revised Interstate Commerce Act. 1CC
railroad regulation completely preempted state econorme regulation of railroads. ¢ g . Deford v Soo
Lmne Railroad Co., 867 F.2d 1080 (8th Cir 1988), including state common law relating to
compensation for rail services. See G. & 7. Terminal Packaging v Consolidated Rail Corp , 830
F 2d 1230, 1234-36 (3d. Cir. 1987), cert. denied, 485 U.S. 988 (1988).
491U.8.C. § 10501(b) confirms that power in the casc of STB. The Conference Report on Section

10501(b) underscores Congress’ intent to establish an “exclusive Federal standard, 1n order 1o assure
uniform administration of regulatory standards ... H R. Report 104-422, 104th Cong.. st Sess.
(Conference Report on ICCTA of 1995), p 167. Section 10501(b) states that the

“jurisdiction of the [Surface Transportation] Board over (1) transportation by rail

carriers, and the remedies provided in this part ... is exclusive. Except as otherwise

provided in (his part, the remedies provided under {hus part with respect to regulation

of rail transportation arc exclusive and preempt the remedies provided under Federal

or State law.” (emphasis added.)
Subsequent cases confirm STB cxclusivity and preemption. Eg, Cuy of Auburn v US
Government, 154 F.3d 1025 (9th Cir. 1998) (preemption of state and local requirements);
Cedarapids v. Central, C. & P RR, 265 F. Supp. 2d 1005, 1011-13 (N.D. lowa 2003) (complete
preemption).
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C.FR. Part 1146, The duration of this remedy by statute is no more than 270 days. 49 USC
§ 11123(c)1). A second remedy (which takes longer to oblain, but which also can continuc
indefinitely) is interim alternative rail service. See 49 U.S.C §§ 10705(a) and 11102(a), as
implemented by 49 C F R. Part 1147. A third remedy is a “feeder line application” pursuant to 49
U.S.C §10907. Under Section 10907, an entity (e.g., a smpper like PYCO or a shortline railroad)
can request that STB cstablish terms and conditions for mandatory salc of a “feeder line” to the
applicant. A feeder linc application thus is a kind of eminent domain proceeding. PYCO invoked
all those remedies (in addition to some other remedies®) against SAW in various proceedings before
the STB

Faced with inadequate rail scrvice by its then local rail switch provider (SAW), PYCO in
Deccember 2005 initiated a proceeding before the STB under 49 U.S.C § 11123 (part of ICCT'A) and
49 C.F R Part 1146 (STB's implementing rcgulation for Section 11123) to obtain alternative rail
service from West Texas & Lubbock Railway Co (WTL) over the lines of SAW in Lubbock. STB
authorized WTL to provide such service by a Decision in PYCO Industries, Inc. — Aliernative Rail

Service - - South Pluins Switching, Ltd. Co., F.D. 34802, served Jan. 26, 2006.° See App. Exhibit

* PYCO filed a proceeding to revoke the acquisition exemption that SAW employed to acquire
the relevant lines from BNSF in 1999. PYCO also filed an admunistrative Complaint. Ancillary
to several of these proceedings, PYCO sought parual revocation of certain commodity
exemptions from rail regulation for various cotftonsced products Because none of these
proceedings appear matenial here, WTL and PYCO will not address them further.

5 I'he agency 1ssued a series of orders extending Section 11123 alternative service authorty to its
maximum duration, and protecting PYCO from retaliatory actions by SAW during the course of
the proceedings. WTL and PYCO do not believe these decisions and matters arc material to this
motion to dismiss and will not further discuss them. All STB decisions in F D 34802 (and all
other proceedings involving WTL, PYCO, and SAW) are available at the STB website, c-library,
decisions, at http.//www.stb.dot.gov/decisions/rcadingroom nsf/dailyrcleases.
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“B,”, pgs 13-26.

Realizing that alternative service under 49 U.S C. § 11123 was only temporary in nature and
that a more permancnt solution to service inadequacy was necessary, PYCO filed a feeder line
application against SAW 10 acquire all SAW’s lines on terms and conditions set by the STB pursuant
10 49 U.S.C. § 10907. This proceeding was initially docketed as STB F.D. 34844, but, after imtial
rejection by STB for incomplcteness, the agency accepted il as resubmitted and docketed it as F.D.
34890.

When it became apparent that STB would not be able to act on PYCO's feeder line
application before expiration of the statutory time imits on altemnative service pursuantto 49 U S.C
§ 11123, PYCO on July 3, 2006, filed a proceeding for alternative rail scrvice from WTL over lines
of SAW pursuant to 49 U.S.C. §§ 10705(a) and 11102(a), and 49 C.F.R. Part 1147 STB authorized
that service pursuant to Section 11102(a) by Decision served November 21, 2006, in PYCO
Industries, Inc — Aliernative Rail Service — South Pluins Switching, Litd Co, F.D, 3488%. See
Appendix, Exhibit “C,” pgs. 22-27.

While PYCO’s feeder line application was pending, Keokuk Junction Railway Company
(KJRY) (a shortline railroad unrelated to PYCO) also filed a feeder line application to take over the
SAW lines. STB ultimately authorized sale of SAW pursuant to both feeder line applications. See
PYCO Industries, Inc. — Feeder Line Application — Lines of South Plains Swuching, Ltd Co , F D.
34890, decision served August 31, 2007, App. Exhibit “D,” pgs 28-65 STB allowed SAW to
choose whether it would deal with PYCO or KJIRY SAW elected to scll to PYCO Pursuant to
terms and conditions set by STB in the F.D. 34890 procecding, PYCO acquircd all of SAW on

November 9, 2007.
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In sum, pursuant to STB orders in F.D. 34802 and F.D. 34889, PYCO rcceived alternative
rail service from WTL over lines of SAW commencing at 11°59 p.m. on January 26, 2006 ‘That
service continued until closing of PYCQ's purchase of SAW on November 9, 2007
B. Compensation

Both the alternative service statutes involved here (ie ,49 U.S C §11123(b)and 49 U.S.C
§ 11102(a)) anticipate that rail carriers will first attempt (0 negotialc compensation for use of the
incumbent railroad's facilities by the alternative rail supplicr. However, ifthe railroads cannot agree,
both statutes indicate that one or the other must ask STB to establish the compensation terms for
them.

In its Petition at the bottom of p. 4, SAW acknowledges that it did not request STB to
establish compensation “for PYCO’s use of its rail lines during the .. alternative rail service” until
Dccember 12, 2007  This acknowledgment by SAW is correct ®

At the beginning of this “Background” section, WTL and PYCO indicated that they could
accept as true for purposes of this motion all material factual allegations in SAW’s Petition with one

qualification. In the last sentence on p. 4 of SAW’s Petition, SAW asserts that “STB, as of the date

¢ While SAW does not mention this, and while it is not material for resolution of this Motion To
Dismuss, SAW in fact demanded compensation from WTL far in excess of STB precedent at an
carly stagc of alternative service under 49 U.S.C. § 11123, On March 13, 2006, WTL offcred
compensation at a level consistent with STB's methodology for determining compensation, but
SAW basically refused to negotiate. See WTL and PYCO “Reply to South Plains Switching
Ltd.’s ‘Petition for Compensation®,” filed in F.D. 34802, 34889, and 35111, under cover letter
dated Jan. 3, 2008, at pp.8-9 and associated exhibits (available to review at STB website, e-
library, filings, htp.//www.stb.dot.gov/decisions/readingroom ns{/dailyreleases However, as
SAW'’s Petition appears to acknowledge, SAW never requested STB to establish terms of
compensation under 49 U S C. § 11123(b) (or § 11102(a) for that matter) Moreover, SAW did
not subsequently seek any negotiations with WTL and PYCO on the matter See WTL and
PYCO “Reply,” supra, p. 9. As SAW admits in its Petition, SAW did not request STB to
determine compensation until December of 2007, afler alternative service had ended.

6
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of the filing of this petition, has not made any ruling on the compensation request of [SAW] ™ It s
certanly true that STB has not yet determined if any amount of compensation 1s duc SAW, or the
amount of said compensation. If that is all that SAW means, then WTL and PYCO accept that
mcaning as true. 1lowcver, to say that STB has not made “any ruling” at all on SAW'’s
compensation request is misleading at best, because STB in fact has made a ruling, which 1s
indisputable and concerning which this Court may properly take judicial notice. In particular, STB
served a decision on January 11, 2008, in South Plains Switching Ltd Co. -~ Compensation for Use
of Fucilities i Alternative Rail Service — West Texas & Lubbock Railway Co , F.D. 35111, App.
Iixhibit A, pgs.1-12. That decision clearly is a ruling on the compensation request: the agency
indicated that was conducting a proceeding:” the agency established a procedural schedule for
evidentiary submussions; and the agency directed the parties to submit evidence responsive to the
criteria for compensation sct forth in the agency’s precedential decision in Dardanelle & Russellville
RR Co. - Trackage Rights Compensation — Arkansas Midland Railroad Co., F D. 32625, served
June 3, 1996. App Exhibit “E,” pgs 66-72.

Although not material to this motion, it is worth nottng as background that PYCO and WTL
submitted evidence in the STB proceeding that demonstrated that under the apphicable Dardanelie

criteria, the maximum compensation that may bc due SAW 15 no greater than $45,116.32 * Against

7 When SAW imtially filed its petition with $'1B to determine compensation on December 12,
2007, WTL and PYCO opposed the petition on the ground that SAW had failed to negotiate, sat
on its rights, and had waived any right to compensation. WTL and PYCO “Reply,” supra, in

F D. 34802, 34889, and 35111, under cover letter of January 3, 2008. STB rejected this position,
and stated it was going to determine compensation anyway

¥ “Openming Memorandum for West Texas & Lubbock Railway Co , and PYCO Industries, Inc.,”
m FD 35111, filed under cover leiter of February 8, 2008 (available at STB website, e-hibrary,
filings). at p. S & 9. (The calculation is based on unchallenged rail valuations adopted by the

7
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this, however, WTL and PYCO presented evidence showing that they were entitled to sct-off's
exceeding that amount * For example, WTL sustained three costly derailment on trackage which
SAW was supposed to maintain, and supplied evidence that the derailments resulted from SAW’s
failure properly to maintain the trackage.'®

Again, although not matenal to this motion, 1n the agency procecding SAW agreed to accept
the $45,116 32 figure as the amount of compensation pursuant to Dardanelle. However, SAW
contested the set-off’s  See SAW, Reply to Opening Memorandum, e-filed under cover letter dated
Feb.25,1nF.D. 35111, at p. 1 (available at STB website, e-hibrary, filings, http'//www stb.dot gov/
decisions/readingroom.nsf/dailyreleases. By letter dated August 12,2008 (available at STB webstte,
e-library, filings), SAW purported to withdraw its concession on the ground that STB was taking too
long in issuing its decision. 1lowever, SAW nowhere provided any evidence for any other figure
under the Dardanelle criteria for compensation, and the time taken by STB to issue a decision is not
grounds to reopen the evidentiary record or the pleadings in any cvent.

In short, as SAW alleges in its Petition at p 4, SAW has requested STB 1o rule on the same
issues that 11 now sceks to present to this Court, but before STB has issucd its [inal ruling. As shown

below, these indisputable facts are fatal to SAW's cause of action.

STB in its feeder line decision scrved August 31, 2007, in F.D. 34890, hitp://www.stb.dot gov/
decisions/readingroom.nsf/dailyrclcases)

% Seerd at9

10 See WTL & PYCO “Reply,” supra, under cover letter of Jan. 3, 2008, in F.D 34802, 34889,
and 35111, at p. 19 and especially Exhibits “A™ and “E™ heremn, App. pgs 1-12, 66-72.
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IL.
MOTION TO DISMISS STANDARD

Motions filed under Rule 12(b)(1) of the Federal Rules of Civil Procedure allow a party to
challenge the subject matter jurisdiction of the district court to hear a case. See Fed R. Civ. Proc.
12(b)(1) Lack of subject matter junsdiction may be found in any one of three instances, through
“(1) the complaint alone; (2) the complaint supplemented by undisputed facts evidenced in the
record; or (3) the complaint supplemented by undisputed facts plus the court’s resolution of disputed
facts.” Williamson v. Tucker, 645 F.2d 404, 413 (5th Cir. 1981); see also Barrera-Montenegro v
United States, 74 F.3d 657, 659 (5th Cir, 1996).

There are two ways to use a Rule 12(b)(1) motion to attack a complaint or cross-claim: a
“facial attack” and a “factual attack.” See 1995 Venture I. Inc v Orange County, Tex, 947} Supp.
271,276 (C D Tex. 1996). A facial attack requires the court merely to dccide if the plainuff has
correctly alleged a basis for subject matter junsdiction See id at 276 n.7. A facial attack is valid
1if from the face of the pleadings, the court can determine it lacks subject matter jurisdiction See id
at 276. For the purposes of the motion, the allegations in the complaint are taken as true Saraw
Partnership v United States, 67 F 3d 567, 569 (5th Cir 1995)

By contrast, if the defendant had challenged the facts that formed the basis for the plantifl™s
claim of subject matter jurisdiction, the attack would be factual and the court would therefore treat
the motion differently. See 1995 Venture I, Inc., 947 F. Supp at 276, A factual atlack challenges
the existence of subject matter jurisdiction by looking beyond the pleadings See McDaniel v

United States, 899 F. Supp 305, 307 (E.D, Tex 1995), aff'd, 102 F.3d 551 (5th Cir. 1996) In
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reviewing a factual attack the court may consider malters outside the pleadings, such as tesimony
and aflidavits. See id.

Factual and fucial attacks under Rule 12(b)(1) may occur at any stage of the proccedings.
Menchaca v Chrysier Credit Corp , 613 F.2d 507, 511 (5th Cir. 1980). The plantiff constantly
bears the burden of proof that jurisdiction docs in fact exist. See id A party may claim that subject
matter jurisdiction s lacking by virtue of the plaintifi”s inability 1o prove the clements of the federal
causc of action 1n question. O’'Quinn v. Manuel, 773 ¥.2d 605, 607 (5th Cir. 1985). To determine
whether a federal question is involved requires the court to consider whether the complaint states
a claim “ansing under” federal law See id

The burden of proof for a Rule 12(b)(1) motion to dismiss is on the party asserting
jurisdiction, See McDamiel, 899 F Supp at 307 When a Rule 12(b)(1) motion 1s filed with a Rule
12(b)(6) motion, the court should consider the jurisdictional attack before addressing the attack on
the merits. Hin v City of Pasadena, 561 I' 2d 606, 608 (5th Cir 1977) (per cunam) This
requirement prevents a court without jurisdrction from dismissing a case with prejudice Seeid The
court’s dismissal of a plaimifl’s case because the plaintiff lacks subject matter jurisdiction is not a
determination on the merits and does not prevent the plaintiff from pursuing a claim in a court that
does have subject matter jurisdiction. See id

Under Federal Rule of Civil Procedure 12(b)(6), motions to dismss raise the defense of
failure to state a claim upon which relicf may be granted. Fed. R. Civ. Proc. 12(b)(6). This motion
is appropriate when the defendant or counter-plaintifT attacks the complaint because it fails to state
alegally cognizable claim. See id In other words, a motion to dismiss an action for faiturc to state

a claim “adnmts the facts alleged in the complaint, but challenges plaintift’s rights to relief based

10




CaseSOB—cv—OOZO@ Document8  Filad 10!24!20“ Page 18 of 28

upon those facts.” Tel-Phonic Servs., Inc v TBS Int’l, Inc , 975 F.2d 1134, 1137 (5th Cir. 1992)
(quouing Ward v. Hudnell, 366 F.2d 247, 249 (Sth Cir. 1966))

While this defense is ofien asserted before the first responsive pleadings of the defendant,
it 15 not waived if it is not filed in the answer or pre-answer stage. Fed. R. Civ. P 12(h)(2). The test
for determining the sutficiency of a complaint under Rule 12({b)(6) was sct out by the United States
Supreme Court in Conley v Gibson:

[A] complaint should not be dismssed for failure to state a claim

unless it appears beyond doubt that the plaintifl can prove no set of

facts in support of his claim which would entitle him to relicf.
Conleyv Gibson, 355 U.8. 41,45-46 (1959), see also Grisham v United States, 103 F.3d 24,25-26
(5th Cir. 1997).

The Conley test "is a rigorous standard, but subsumed within it 1s the requirement that the
plaintiff state 1ts case with enough clarity 10 enable a court or an opposing party to determine whether
a claum is sufficiently alleged.” Elliott v Foufas, 867 IF.2d 877, 880 (5th Cir 1989)

In a Rule 12(b)(6) motion to dismiss, the allegations of the complaint must be taken as truc
See Grisham, 103 F.3d at 25. Further, the allegations in the complaint should be construed favorably
to the pleader. See Oppenheimer v. Prudential Securities, Inc., 94 F.3d 189, 194 (5th Cir. 1996).
This requirement is consistent with the well-established policy that the plamntiff be given every

opportunity to state a claim. See Hirt v City of Pasadena, 561 F.2d at 608.

HI.
ARGUMENT

For purposes of a motion under Fed. R .Civ P. 12(b)(1), this Court need not treat the

allegations in SAW’s Petition as true, but may consider undisputed facts outside the Petition, or

i1
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disputed facts as resolved by this Court."! ITowever, for purposcs of a motion under Fed R. Civ P
12(b)(6), factual allegations (but not claims about the law) are treated as true.

Congress has cxpressly provided that STB jurisdiction under ICCTA is “exclusive” and
preempts all other federal and state remedies. 49 U.S.C. § 10501(b) * As the Fifth Circuit has said,
“The language of [this] statute could not be more precise, and it is beyond
peradventure that regulation of ... train operations .. is under the exclusive
junsdiction of the STB unless some other provision in ICCTA provides otherwise.

The regulation of railroad operations has long been a traditionally federal endeavor,

to better establish uniformity of opcrations and cxpediency in commerce, and it

appears manifest that Congress intended the ICCTA to further that exclusively

federal effort, at least in the economic realm.”
Friberg v Kansas City Southern Rwy Co , 267 F.3d 439, 443 (5th Cir. 2001) (footnotes omitted)
PYCO nvoked two STB ICCTA remedies, both clearly involving rail “operations” and in the
“economic realm,” and which under Section 10501({b) (and Friberg) are “exclusive” and preemptive.
These two STB statutory remedics are 49 U.S C § 11123 (alternative rail service in situations
requiring immediate action to serve the public) and 49 U.S.C § 11102 (usc of terminal facilities).
SAW's Petition (complaint) at p. 5 {e.g , lines 7 and 12) clearly seeks a judicial award of “damages”

in the form of *compensation” for usc of 1ts facilitics during alternative service under these two STB

statutory remedies. But under ICCTA, what SAW"s Petition seeks is STBs job to do, not a court’s.

' See Willitamson v Tucker, 645 F.2d 404, 413 (5th Cir. 1981).
12 K.g, Kansa Reinsurance v Congressional Morigage Co , 20 F.3d 1362, 1366 (Sth Cir 1994).

1> The Fifth Circwit 1n Baros v Texas Mexican Ratlway Co., 400 F.3d 228 (2005) indicated that
STB had exclusive jurisdiction until an unconditional abandonment authorization of the rail
property by the agency. Herc, of course, there has been no abandonment  For further discussion
of STB exclusive junisdiction, see note 5, supra

12
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SAW'’s Petition thus fails on jurisdictional grounds (Fed. R Civ .P.12(b)(1)). and also fails to state
a claim on which any court can grant relief (Fed. R. Civ. P. 12(bX6)).
A Only STB Has Jurisdiction to Determine “Damages”

L The ICCTA Remedies Are Exclusive and Preemptive

Under 49 U.S C. § 11123(b)(2), rail carriers may negotiate “the terms of compensation” but
if they do not agrce, then “the Board may establish the terms for them.” Under 49 US.C
§ 11102(a), the rail carriers also may negotiaic the question of “compensation for use of the
[terminal] facilities.” The statute goes on to say that if they do not agree, “the Board may estabhish
conditions and compensation for the use of the facihuies under the principle controlling
compensation in condemnation proceedings ™ Id

In short, both the relevant ICCTA statutes not only provide a remedy for PYCO, but also
cover the compensation issue that SAW seeks to raise In the case of the latter, Congress expressly
provided that STB has power to establish compensation terms in the absence of carrier agreement.
Neither 49 U.S.C. § 11123 nor 11102(a) authonzes some other forum to do so. Under 49U 8.C. §
10501(b), STB's jurisdiction 13 exclusive, and other remedies are expressly preempted. A fortiors
if SAW wants compensation for alternative service, and is unwilling to negotiate with WTL and

PYCO, it must first obtain an STB compensation award **

" “Iis is not a case in which STB is denying a remedy. As the agency's January 11, 2008
decision in F.D. 35111 makes clear, the agency is affording the statutory remedy. App. Exhibit
“A,” pgs. 1-12.

13
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2 SAW’s Action Must Be Dismissed under Rule 12(b)(1)

Since SAW 1s necessarnily secking to have this Court determine compensation (“damages™)
for alternative use of SAW facilities in the first instance, dismissal is required under Fed. R. Civ P
12(bX1).

The burden of proof to show jurisdiction in the context of'a Rule 12{b)(1) motion is upon the
plaintiff (here, SAW). See South Plains Switching, Ltd Co v STB,No. 5.07-CV-047-C(N D. Tex
Sept. 25, 2007), slip op. at 4, appeal dismissed as moot, 271 Fed. Appx. 465, 2008 U.S. App. LEXIS
6524 (5th Cir. Mar. 28, 2008 (unpublished) (Appendix, Exhibit “F”, pgs. 73-82, at pg. 76) "

SAW cannot carry this burden STB junsdiction is exclusive and preemptive under 49
U.S.C. § 10501(b) STB 1s specifically charged by the underlying substantive statutes (49 U S.C.
§§ 11123 and 11102) to establish compensation if the parties cannot reach an agreement. Morcover,
here the agency 1s actively doing so. Given that the agency's authority 1s exclusive, any claim for
this Court (or any other court) to establish compensation must be dismissed for lack of jurisdiction.
Fed. R. Civ. P. 12(b)1). E.g., Burosv Texas Mexican Raitway, 400 F 3d 228, 237 (5th Cir. 2005)
(STB exclusive junsdiction), Cedarapids, supra. Indeed, this Court has already articulated this
result in another case involving this set of rail lines and SAW. SAW evidently sued SI'B n 2007
m this Court in order, among other things, to vacate the November 21, 2007 order authorizing
alternative service for PYCO in F D. 34889 (App. Eixhibit “C,” pgs. 22-27) and to enjoin STB from
enforcing it. This Court granted STB’s motion to dismiss for lack of jurisdiction (Fed R Civ. P.

12(b}(1)). This Court explained that it would have junsdiction over an STB order only “for the

1> This Court’s ruling is, or course, in accordance with the general rule as to burden of proof on
jurisdiction in Rule 12(b)(1) motions. See Cedarapids, supra, 265 F. Supp. 2d at 1015

14
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payment of money” or only “arising out of a referral * South Plains Switching, Ltd Co v STB, slip
op. at 6 (App. Exhibit “F,” App. pg. 78). There has been no STB order for the payment of money
(and of course there has been no referral). Accordingly, the action must be dismissed under Fed. R
Civ P 12(b)(1)."
3. This Court Also Lacks Jurisdiction to Review Any of the STB Decisions at Issue

SAW may not obtain judicial review of any of STB's various decisions -- including STB’s
January 11, 2008, decision in F.1J. 35111 - here. The validity of STB’s decisions, including those
in F.D. 35111, are only rcvicwable, if at all, by a court of appeals pursuant to the Hobbs Act. 1t may
not be collaterally attacked elsewhere, including here. Baros, supra, 400 F.3d at 237: King County
v Rasmussen, 299 F.3d 1077, 1089 (9th Cir 2002) (district court cannot hcar claims that have
practical effect of seeking review of an ICC or STB order). This Court confirmed this point in Sourh
Plains Switching, Ltd. Co, supra, slip. at 5-6, App pgs. 77-78. To the exicnt SAW’s Petition
complains about what STB had done, it must be dismissed for lack of jurisdiction under Fed. R. Civ.
P 12(bX1)
B. Dismissal Is Also Required under Rule 12(b)(6)

Since only STB has power to determine the amount of compensation for alternative service,
and since — as SAW admits at the bottom of p 4 of its Petition — STB has not yet madc a
compensation determinalion, SAW's Petition simply fails to state a claim on which relicf can be

granted. SAW cannot maintain any “civil action™ to collect any “damages” because S I'B has not

16 This Court of course has federal question jurisdiction for purposes of removal based, inter alia,
on the doctrine of complete preemption. See Deford, supra, 867 F.2d at 1084-85 & 1089
(finding complete preemption for purposes of federal junsdiction for claims relating to ICC
exclusive jurisdiction); Cedarapmds, supra (same for STB exclusive jurisdiction). See also Baros
(upholding dismissal of removed case).

15
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determined any yet Under the statutes, SAW’s claim for damages (compensation) for alternative
service must first be addressed to, and resolved by, STB.

Once STB makes a compensation determination, any party in that proceeding may seek
Judicial review, but only in a relevant court of appeals pursuant 10 the Hobbs Act, 42 U 8.C. § 4321,
el seq. See Baros. supra, 400 F.3d at 237 (Sth Cir. 2005) (“[p]ursuant to the Hobbs Act, the courts
of appeal have exclusive jurisdiction over any action to enjoin, suspend, or determine the validity of
an STB order”) See also South Plains Switching, Ltd Co. v. STB, supra, shp op at6, App.pg 78
(Hobbs Act 1s “exclusive means of junsdictional review” of STB orders),

Alternatively, if STB finds that WTL (or in reality PYCO, since PYCO has pledged to cover
this sort of cost) owes compensation to SAW, and if WTL (in reality PYCO) fails to pay pursuant to
the STB order, then SAW may have a “civil action™” remedy to enforce the STB order in U S

District Court. See South Plains Swiiching, Ltd Co v STB, supra, slip op. at p. 6 (“district court

'7 SAW’s Petition at p. 5 (fifth line from top, and fourth line from bottom) claims it can employ
a “civil action” to sue WTL for damages (including compensation) for alternative use. The term
“civil action” appears to derive from 49 U 8.C. § 11102(b).

There were two kinds of alternative service involved before the agency: 499 U.S C. § 11123,
and 499 U.S.C. § 11102.

49 U.S C. § 11123 (the kind of alternative service at 1ssue in F D 34802) does not provide for
any “civil action™ remedy

49 U.S.C. § 11102(b) (the kind of alternalive service at issue in F.D. 34889) anticipates a
“c1vil action” remedy only under two conditions: if the incumbent carrier “is not satisfied with
the conditions for use” or “if the amount of compensation is not paid promptly.”

STB established the conditions of use in F.D. 34889 in its decision at PYCO Industries, Inc —
Alternative Rail Service — South Plains Switching, Ltd Co , F.D. 34889, served November 21,
2006 (Appendix Ex. “C,” pg. 22-27) The only path for judicial review of a STB decision hike
this is pursuant to the Hobbs Act, 28 U.S.C. § 2341, ef seqg Under that statute, review must be
sought within 60 days of the STB decision and then only in a court of appcals. SAW never filed
such a civil action. It cannot now bring an action in this court to review the terms of use

STB has not yct cstablished “the amount of compensation,” so there is no “civil action”
remedy under 49 U.S.C §11102(b) to compe] payment yet

16
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only has jurisdiction over STB orders in civil actions for the ‘payment of money*"") (App. Exhibit “F,”
pg 78)

In short, at this time, there is no STB order for the payment of money for this Court to enforce
SAW’s “civil action” accordingly does not state a claim; 1t is prematurc It must be dismissed per
Fed. R. Cav. P. 12(b)(6).

C SAW Fails to Exhaust Administrative Remedies, Alleges a Case that Is Not Ripe, and Seeks
Review of an Administrative Process Not Yet Final

This case should also be dismissed under the doctnnes of exhaustion, ripeness, finality, and
“primary junsdiction.” The two ICCTA aliernative service statutes at issue herc (namely, Seclions
11123 and 11102) both assign to STB responsibility to resolve dispules concerning compensation in
the first instance. That federal agency has special expertise in valwing rail property, and in
determining compensation for use of that property. It exercises that expertise not only in the
admimstration of the alternative use statutes, but also through the various condemnation (eminent
domain) provisions of ICCTA which the agency administers (e g , the feeder hine statute, 49 U.S.C.
§ 10907, and the “offer of financial assistance™ statute, 49 U.S.C. § 10904). The agency has
developed a unified body of law governing valuation of rail property. Here, STB is actively
conducting a proceeding (namely, F.D 35111) to determine compensation pursuant to its standards.
All that has happened 1s that STB has not yet issued a decision that awards compensation In seeking
“damages™ (i.e., compensation) in this court action, SAW has jumped the gun. Its claim for damages
in court is not ripe (STB has not yet established an amount to be recovered); SAW has failed to
exhaust its adminustrative remedies (S1B has not yet ruled on a final amount); and the agency action

required as an antecedent to a court enforcement action is not yet final (the agency has not yet
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completed its proceeding) SAW's lawsuit should therefore be dismissed for lack of ripeness, fatlure
to exhaust administrative remedies, and lack of final agency decision on which to basc a judicial
action. Fed. R. Civ. P. 12(bX6)
D, SAW's Action Is Barred by the Doctrine of Primary Jurisdiction

Alternatively, under the doctrine of primary jurisdiction, this Court should defer to the
adjudicatory processes of the agency with experuse, STB. The primary jurisdiction doctrine
ongnated with the Supreme Court’s decision n Texas & Pacific Railway Co v Abilene Cotion Co ,
204 U S. 426 (1907). That case held that the reasonableness of a railroad’s rates are within the
primary jurisdiction of STB’s predecessor agency, the old Interstate Commerce Commussion (ICC).
‘The Court held that the 1CC alone was empowered 1n the firsi instance to hear claims about rate
rcasonableness. The Court relied on the need for uniform rules to govern such issues 204 U S, at
44| & 446. See also United States v Western Pac RR Co, 352 U.S 59 (1959) (error not to refer
question of appropriate compensation level to agency). Compare Friberg, supra, 267 F.3d at 443
(referencing congressional intent to provide uniform regulation). In abolishing 1CC but establishing
STB in 1ts place, Congress has made even more clear the pervasive, plenary, and exclusive nature of
STB jurisdiction. See 49 U.S.C § 10501(b). In the matter at issue here, STB seeks to apply a
uniform standard (the Dardanelle criteria) to determinc compensation for allernative service,
Decisionin F D, 35111, served Jan. 11, 2008, App Exhibit “A,” pgs. 1-12  This Court should defer
to the agency’s primary jurisdiction and expertisc as the Supreme Court has long suggested SAW's

action should be dismissed under Fed. R. Civ. P. 12(b}(6)
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E. SAW Fails to Allege a Valid Takings Claim

WTL did not enter the SAW premises per a contract with SAW, but under the authonty of
STB orders obtained by PYCO in the two STB alternative use proceedings (F.D). 34802 and 34889).
Analytically, SAW’s claim thereforc is a claim for damages over and beyond whatever compensation
(if any) STB awards in F.D 35111. But this amounts to a claim for a “taking”™ of SAW property
(through use by WTL) pursuant to STB orders. Such a claim cither is an impermissible collateral
attack on STB jurisdiction and orders, or is for “just compensation” (U.S. Const. amend V) for a
regulatory “taking” of property. If a collateral attack, only the courts of appeals have jurisdiction per
the Hobbs Act See Dave v Rails to Trails Conservancy, 79 F.3d 940, 943 (9th Cir. 1996), citing
Assure Competttive Transportation, Inc. v United States, 629 ¥ 2d 467, 472 (7th Cir. 1980) I for
a “taking,” then i1 ariscs by reason of STB regulation, in which event the Tucker Act, 28U S C. §
1491(a)(1), provides the remedy. SAW must bring an action in Claims Court against the United
States (not WTL), as is the case for all other takings claims for use of rail property arising due to
federal rail regulation. E g. Dave, supra, 79 F.3d a1 943, citing Preseault v ICC, 494 US 1,17
(1990) Inshon, to the extent SAW is atleging a taking, its action either is jurisdictionally barred as
an impermissible collateral attack on STB orders, or fails to state a claim (or jurisdiction) against
WTL (or PYCO) due to the Tucker Act remedy. In either case, dismussal is required. Dave, supra

(affiming dismissal).
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IV
CONCLUSION

For the reasons stated, SAW’s Petition fails on jurisdictional grounds, and for similar reasons
fails to state a claim on which relief may be granted It conflicts with STB exclusive jurisdiction, is
not nipe, fails under doctrines of exhaustion and finality, and 1s contrary to STB’s primary jurisdiction.
If aclaim for a taking, 1t cither impermissively collaterally attacks STB orders, or it must be dismissed
m light of the Tucker Act In all events, dismissal is appropriate under F R C.P, 12(b)(1) & (6)
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